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7 ohn Tidcombe, Eſq; James Boddington and John? 
Ahppellant. Cholmley, Merchants, Reſp ondents. 


: The Reſpondents C A S E. 


Feb. 1695. R. James Moyer being Agent to ſeveral Regiments, applyed to the Reſpondent Boddington, and Mr. Tracy Pauncefort, to Cloath 


the four Regiments of the Appellant Sir David Colher, Colonel Lawder, and Colonel Brewer, for the Year 1696, and deſired 
they would advance the Money, and admit him to be concerned with them in ſuch Cloathing. 

The Prizes and Particulars being agreed on, Moyer brings a Contract for the Goods for the Appellant's Regiment, with, and in the 
Name of the Reſpondent Cholmley, under the Appellant's Hand and Seal, and at the ſame time an Aſſignment from the Appellant of the 
Off-reckonings of his Regiment, both Dated 1oth of February, 1695 ; the Words of the Appellant's Contract, written under the particu- 
lar of the Goods, are theſe, The above Quantities of Cloaths and 'Accoutrements, amounting to the Sum of 2 j3 il.'12.s, 6d. I do approve of 
to be provided, and do hereby Contract and Agree for the ſame with John Cholmley, of London, Merchant, which are to be delivered to me, or 
my Order, in London the 20th of March zext. In Witneſs whereof I have hereunto ſet my Hand and Seal this 10th Day of February, 169;. 


dington's Money, and therefore all the Contracts were left with him. 
Some time after, the Reſpondent Boddington went to the Pay- maſter's Office to receive the Benefit of the Aſſignment, and then found 
the Appellant had before that time aſſigned all the Off-reckonings for 1696, to one Glover, who received them accordingly. 
The Appellant's Regiment for the Year 1697, was Cloathed by Pauncefort and Moyer, and they had all that Year's Off-reckonings 
paid them, except the Sum of 430 J. 7 5. 4 d. which has been lately paid to the Reſpondent Boddington, in part of the ſaid Contract. 
4pril 1698. The Appellant's Regiment went over into Ireland, and is there flill, ſo that the Aſſignment, made as aforeſaid, to the Reſpondent, 
became of no Benefit to him from that time: But the Appellant has the ſame Power of his Off. reckonings there, as he had in Exg/and, and 
it is his Duty, as a Colonel, to apply them to the Cloathing in Arrear, ſo that the Off-reckonings of one Year with another, may Diſ- 
charge the whole Debt for Cloathing, which is not in the Power of the Reſpondent, or an — but the Colonel to effect. 
Pauncefort, Moyer, and Reſpondent Boddington have by Articles ſince divided their Intereſt in the Cloathing the four Regiments, and 
the Appellant's and Colonel Brewer's Regiments have fallen to Reſpondent Roddington's Share, and thereby the Reſpondent Cholmley's 
Name is now uſed in Truſt for him only. 7 | 
The Appellant taking no care to pay according to the Contract, and the Reſpondent having no poſſible Method to recover the Money 
but againſt the Appellant, in Michaelmas-Term, 1699, the Appellant was Arreſted in an Action of Debt upon the Contract in Cholmley's 
Name; and in that Vacation he brought a Bill in Chancery, which the Reſpondents Anſwered. | 
Hil-, The Appellant pleaded a Special Plea (which might have catched the Reſpondent Boddington, but did not go to the Juſtice of the CauſeY 
99 that the Goods in the Contract were not delivered to the Appellant, or Order, in Loxdox by the 2oth of March, (which was the time 
© limited in the Contract) and on the 7thof March 1699, Appellant moved, and diſmiſt his Bill in Chancery, and paid Coſts. 
Eaſter- rm, Iſſue was joyned at Law upon the Appellant's Plea, and the Cauſe was tryed in Tri ity-term by a — . of Gentlemen, and u 

1700. os long Defence and full 1— a Verdict was found agreeable to the Opinion of the Court, for the Reſpondent Cholmiey, for 
Debt being 2331 125. 64. wy ELEC. 4 | 

The A brought another Bill, and the Reſpondents put in the ſame Anſwers as they did to the former, and Witneſſes being ex- 
Cauſe Heard àmined on both ſides, the Cauſe was heard on the 11th and 2oth of Fehraam laſt, before the Ri t;Honourable the Lord-Keeper, who 
Feb. 19co. was pleaſed to declare, That the Debt demanded by the Reſpondent, was a juſt and honeſt Debt, aud that he faw no Cauſe in Equity 
to relieve the Appellant, further then that the Reſpondents ſhould Levy no more than the pringipal Sum and Coſts at Law, deducting 

the 430 l. 4 5. 44. acknowledged to be received. But gave the Reſpondents no Coſts in Equity. 

Off. The Appellant by his Bill and Appeal makes his Caſe to be, That he being a Colonel ofa Regiment, it is his Duty to Contract for the 
Cloathing, but that he is not lyable in his own Perſon, but that the Clothier is to take the Off.reckonings for his Payment; and this he 
faith was the Conditions of the Agreement for the Cloathing in Queſtion, eee 

Anſwe. The Reſpondents do not deny but that they were to take the 1 in Payment as far as they would extend, but the Appellant 
d Pre- aſſigned every Farthing of the Year 1696, to other Perſons. And by the Ulage of the Army, two Pence per Diem (which is 
lled Off. reckonings) is always deducted out of the Soldiers Pay, as ſufficzent for the Cloathing, and is ſo: And if the Colonel exceeds 

that in his Cloathing, he muſt take Care to ſave it up another Year, or is liable in his on Perſon to the Clothier, and the Government 
is got concerned to make good ſuch Over-cloathing, nor is it fit the Clot hier thould loſe it; and-if it was otherwiſe, the Charge of every 
Regiment would be wholly uncertain ; it would Overthrow all Method in Regulating the Pay of the Army, and deſtroy all Credit for 
Cloathing. And it is not reaſonable the Clothier ſhould loſe his Due, either by the Over-cloathing or Transferring the Regiment to o- 
ther Eſtabliſhments, when he could neither prevent the one, nor Reimburſe himſelf out of the other, as the Colonel may. 
And as to the pretended Evidence of a Verbal Agreement, qualifying the expreſs and abſolute Contract in Writing, as aforeſaid, tis 
of moſt dangerous Conſequence to admit of any ſuch Verbal Evidence a ainſt a Contract reduced into Writing under Hand and Seal, 
which is meant to ſuperſede all Diſcourſe, and to prevent the Perjury uſual when ſuch Unwritten Agreements are to be proved; and the 
rather in this Caſe, becauſe Moyer was the Appellant's Agent, when he made the Contract, and brought it ready Sealed to the Reſpon- 
dent. And now having provided for his own Money, and become unconcerned in the Cloathing in Queſtion, ſwears, That notwith- 
ſtanding the Writing, he agreed with the Appellant, his Colonel, that he ſhould not be liable in his own Perſon ; wherein he ought 


not to be credited, and if he did fo, the bringing a poſitive Contract to the Reſpondent, (which was wholly unneceſſary, if the Agree- 


ment was, as he{years,) was a Fraud impoſed on the Reſpondent, as he humbly conceives. f 

And if the Appellant had any ſuch Defence, it was proper only at Law, where he has already ſolemnly tryed it upon an Iſſue of his 

own chooſing, (and no very juſt one ;) and it has not been known, that a Contract was ever ſer aſide in a Court of Equity, except it was 
obtained by Fraud, or Circumvention, or wanted Conſideration, none of which are pretended in this Caſe. | . 

As to the Appellant's Pretences, that the Prizes of the Goods were Extravagant, we have fully anſwered it by our Proofs. 

As the Debt recovered at Law and in Equity is the Appellant's proper Debt, ſo tis no manner of Injury to the Appellant to pay the Mo- 
ney, for he has been, and ſtill is in Poſſeſſion of his Regiment, and has, or ought to have ſaved out of the Off. reckonings to pay the Ar- 
rear; ſeveral other Colonels on the ſame new Eſtabliſhment have done it, and it lies in his Power ſo to do. But the Reſpondents have 
no other Remedy but againſt the Appellant, and after being kept out of their Money above five Years, and forced to ſpend near 3oo/. 

to get it, tis hoped your Lordſhips will not deprive them of the Money for ever, but that the Decree ſhall be Affirmed, and the Ap- 


ant pay. Coſts here and in the Court of Chancery. / p 


Upon Credit of this Contract, the Goods were accordingly delivered, moſt of them bought and provided with the Reſpondent Bod- 
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